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Today’s session

• Long Covid and Menopause

• Latest case law and statistics

• Advice for employers



Long Covid

• What is Long Covid and what are the latest 
statistics?

• What is the 'lived experience' and how is this 
likely to impact individuals in the workplace?

• Could Long Covid be a disability under the 
Equality Act 2010?

• Could Long Covid give rise to other 
discrimination complaints beyond disability 
discrimination?

• What is the advice for employers now?

• What are the future challenges?



What is Long Covid?

• WHO developed a definition in October 2021:

Post COVID-19 condition occurs in individuals with a history 
of probable or confirmed SARS CoV-2 infection, usually 3 
months from the onset of COVID-19 with symptoms and that 
last for at least 2 months and cannot be explained by an 
alternative diagnosis. Common symptoms include fatigue, 
shortness of breath, cognitive dysfunction but also others and 
generally have an impact on everyday functioning. Symptoms 
may be new onset following initial recovery from an acute 
COVID-19 episode or persist from the initial illness. 
Symptoms may also fluctuate or relapse over time.



Latest statistics

• CIPD/Simplyhealth data Feb 2022 – nearly half of employers have staff who 

have experienced Long Covid in the last year (however 1/5th of those surveyed 

didn’t know whether any employees had experienced Long Covid)

• ONS – monthly estimates of prevalence of ongoing symptoms following 

coronavirus (COVID-19) infection in the UK. Latest report March 2022:

• Estimated 1.5 million in UK living with Long Covid

• 71% lasting 12 weeks or more

• 45% lasting over one year

• 65% experiencing adverse effects on day-to-day activities

• Fatigue, shortness of breath, loss of smell/taste and difficulty concentrating most 

common symptoms

• Prevalence in people aged 35-49, females, people living in deprived areas, those 

working in teaching/education or health/social care, those with underlying 

condition/disability



Lived experiences

• Common symptoms in practice – fatigue, breathlessness, brain fog, 

insomnia, dizziness, chest pain, depression and anxiety

• Challenges with diagnosis and treatment

• Stigma - Covid skepticism and perceptions about conditions with 

self-reported symptoms

• Mental health – particular challenges due to unknown prognosis

• Impacts in the workplace:

• Absences

• Capability issues

• Tensions



Equality Act 2010 - Disability

s.6 Disability

(1) A person (P) has a disability if—

(a) P has a physical or mental impairment, and

(b) the impairment has a substantial and long-
term adverse effect on P's ability to carry out 
normal day-to-day activities.

Could Long Covid be added to the list of 
‘deemed disabilities’ as called for by the TUC?



Physical or mental impairment

• No clear medical diagnosis – still an 

‘impairment’? 

• No need for a medically diagnosed cause

• It is the effect of the impairment which matters

• Physical or mental or both?

• FOA, acting on behalf of Karsten Kaltoft v 

Kommunernes Landsforening, acting on 

behalf of the Municipality of Billund C-354/13



Adverse effect on activities

• Equality Act 2010 Guidance

In general, day-to-day activities are things people do on a regular or 
daily basis, and examples include shopping, reading and writing, 
having a conversation or using the telephone, watching television, 
getting washed and dressed, preparing and eating food, carrying 
out household tasks, walking and travelling by various forms of 
transport, and taking part in social activities." (Paragraph D3)

• Substantial means “more than minor or trivial”

• No ‘one size fits all’ for Long Covid – symptoms vary in type and 
severity. Some sufferers may not experience more than trivial 
effects. Cumulative effects may be a feature.



Long term

Schedule 1 Equality Act 2010

Long-term effects

2(1) The effect of an impairment is long-term if—

(a) it has lasted for at least 12 months,

(b) it is likely to last for at least 12 months, or

(c) it is likely to last for the rest of the life of the person 
affected.

(2) If an impairment ceases to have a substantial 
adverse effect on a person's ability to carry out normal 
day-to-day activities, it is to be treated as continuing to 
have that effect if that effect is likely to recur.



Disability – other points

• Long Covid may not be the only impairment – given 
the numbers affected by Long Covid, it is highly 
likely that some sufferers will also have other 
medical conditions and cumulative effects could 
give rise to a disability.

• Other conditions may develop from Long Covid – it 
is recognised that there is a real risk of mental 
health issues arising in Long Covid sufferers. 

• Long Covid could be a ‘past disability’ – individuals 
who have recovered or will recover from Long 
Covid may well have met the definition. 



Other areas of possible 

discrimination?

• Statistics show:
• females more impacted than males

• Possible link between Long Covid and Menopause flagged by authors of a 

recent article posted in a respected medical journal

• Long Covid affects middle-aged more than younger or older 

groups

• the data on how Long Covid affects particular ethnic groups is 

not clear cut (unlike Covid itself)

• Indirect discrimination risk – a provision, criterion or 

practice that would put Long Covid sufferers at a disadvantage 

compared to others which cannot be objectively justified – e.g. 

absence management policies, selection criteria for redundancy



What should employers be 

thinking about?

• High volume of individuals already affected and the 
pandemic is not over.

• ACAS Guidance – focus on adjustments, not whether 
the condition is a disability.

• Absence management - usual laws on sickness 
absence and sick pay apply. Bear in mind possible 
discrimination risk. 

• Medical information is essential - it is a moving picture 
and so regular referrals are likely to be needed. 

• Reasonable adjustments – phased returns, 
homeworking, reduced/varied hours, additional 
breaks, limiting physical tasks etc.



Can employers learn from 

existing case law?

• No case law as yet on Long Covid however, some cases 

on conditions such as chronic fatigue and M.E. shed light 

on likely issues:
• Clifford v Durham County Council ET/2500888/17

• Shaw & Co Solicitors v Atkins UKEAT/0224/08 

• Northumberland Tyne & Wear NHS Foundation Trust v Ward 

UKEAT/0249/1/DA

• Stigma is real 

• Adjustments may need to be considered as a package

• Absence trigger points need to be considered/applied 

carefully



Future challenges

• New illness – we don’t know how long it will be around for or 
how long it could last for. Long Covid likely to be a challenge 
in the workplace for the foreseeable future.

• Research is at very early stages – no established treatment 
as yet.

• Financial impact – increased absence and greater reliance on 
sick pay. Potential increase in presenteeism. 

• Mental health impact – stigma, financial concerns, the 
unexpected loss of mental/physical fitness and unknown 
prognosis.

• Impact on NHS – knock on effects for employers. Longer 
waiting times could mean longer absences more generally.



Tips for employers

• Mitigate risk – take individual cases seriously and consider indirect 

effect of decision-making (e.g. re: absence or returning to office) 

• Educate – lack of understanding contributing to mental health impact 

and reluctance to report, which is likely to be hindering recovery for 

those affected and, in turn, impacting on productivity. 

• Be responsive/adaptable – recurring symptoms create operational 

challenges. Simply relying on other staff to pick up the slack may 

lead to tensions or impact on the health of other staff. 

• Be pro-active – existing PHI policyholders should speak to insurers. 

If nothing in place, consider introducing health benefits. 

• And finally - implement and strictly adhere to Covid safety 

measures.
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Why do employers have to think 

about this issue?

• Turn of the Millennium saw

• Improved maternity rights (1999)

• Equality for part-time workers (1999)

• Right to request flexible working (2002)

• More women successfully remained at work

• Now, those women are menopausal/peri-
menopausal

• Have had careers with employment 
protections in place - expect to be protected



One size does not fit all…



Scale of the issue

• Wales TUC survey 2017

• 88% of women with direct experience of menopause 

felt it had an effect on working life

• 60% had witnessed it being treated as a joke

• CIPD survey 2018 – 6/10 women felt their 

menopause symptoms have had a negative 

impact on work

• Women and Equalities Committee inquiry 

• Amendment to Equality Act 2010?



Equality in 2020 - protected 

characteristics



Menopause

• Protection for menopause in the current legal 

framework not straightforward as it is not a 

protected characteristic

• Need to consider other protected 

characteristics:-

• Age?

• Sex?

• Disability?



Menopause as a disability

• Donnachie v Telent Technology Services 

Ltd ET/13000005/20

• Hot flushes, anxiety, palpitations

• Fatigue, memory, concentration problems

• Impact on day to day activities

• No reason why ‘typical’ symptoms could not 

amount to disability



Menopause as a disability

• Rooney v Leicester City Council EA-2020-

000070-DA

• Physical symptoms

• Memory and concentration problems

• Also cared for husband and mother

• ET found them ‘fairly trivial’

• EAT disagreed



Menopause as a disability

Daley v Optiva (ET/130802074/2019)

• Symptoms included hot flushes, headaches, 

joint aches, fatigue, memory lapses, difficulty 

concentrating 

• Disabled in respect of menopausal symptoms 

and/or underactive thyroid

• Not necessary to determine the exact source 

of impairment, only that there is one 



Menopause as a disability

McMahon v Rothwell & Evans LLP and 

another ET/2410998/19

• Disabled due to menopausal symptoms

• Reluctance to talk about them meant 

employer didn’t have requisite knowledge

• Dismissal related to disability but justified

• No breach of duty to make reasonable 

adjustments



Menopause as a disability

Davies v Scottish Courts and Tribunals 

Service ETS/4104575/17

• Employee on medication – personal items 

moved, including water jug containing 

medication

• Reacted badly to 2 men nearby drinking 

water - dismissed

• Dismissal related to disability and not justified



Menopause policies

• Raise awareness of potential issues and 

make a policy statement 

• Offer support and adjustments. Might be

• Equality Act reasonable adjustment; or 

• Health and Safety at Work Act adjustments; 

and/or

• OH-driven



Menopause – risk assessments

• Management of Health and Safety at Work 

Regulations 1993 Reg 3

• Legal duty to carry out a suitable and sufficient 

assessment of health and safety risks in the 

workplace

• Should consider the specific needs of those 

experiencing menopause

• Focus should be on ensuring that the working 

environment will not worsen their symptoms



Menopause – guidance for 

managers

• Faculty of Occupational Medicine Guidance -

2016

• CIPD Guide – The Menopause at Work –

March 2019

• ACAS Guidance – Menopause at Work:

• Managing the effects of the menopause

• Supporting staff through the menopause

• Talking with staff about the menopause

• Menopause and the law



Menopause – FOM guidance

• 3-page overview of the issues

• Explains in very simple terms

• The issues

• Why it is important 

• Recommendation for how managers should 

approach this

• OH-based advice on recommended changes and 

potential adjustments

• List of useful sources of information



Menopause – CIPD guide

• 13 pages of guidance

• Focussed on good people management, how 
to conduct sensitive conversations etc

• Risk assessment – raises duty and refers to 
HSE guidance

• Discussing adjustments (in context of 
support, not duty for disabilities)

• Managing performance proactively

• Practical tips



Any questions?


